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INTRODUCTION
Sustainable development ("SD") is needed to protect life's most essential
natural resource-freshwater-from excessive human exploitation. SD, howevFrank Lawson is a student at the University of Denver Sturrn College of Law with an
expected graduation date in May 2013. The author thanks Professor Rock Pring and the editors
of the University of Denver WATER LAw REVIEW for their support and help in preparing this
article.
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er, is an ambiguous concept and a singular, consistent definition is elusive.' It is
unclear how SD's three pillars -social equity, environmental integrity, and
economic viability-should mesh or how their interaction should be perceived.!
(See the Appendix to this article for different perceptions of the pillars of SD).
In addition, it is unclear whether customary international law fully embraces
SD as a norm applicable to watercourse development. Thelack of identification, coordination of pillars, and legal authority proves to be a significant obstacle for SD to overcome.
This article is divided into five parts and examines SD's impact on the development of international water law, as well as its subsequent application to
particular watercourse projects. Part I introduces the underlying problem: progress in economic development impacting environmental stability along international watercourses. Part II discusses SD as a proposed "solution" to this
problem and analyzes whether this "solution" is incorporated within guiding
principles of international water law. Part III examines the legal framework of
two case studies to illustrate SD's role-or lack thereof-in the current development of two different international watercourses. Part IV offers a possible
conclusion regarding SD's successes and failures when applied to international
watercourses. Last, Part V offers an outlook for SD's future, touching on the
emergence of a "cultural pillar," and the movement toward "deep ecology."
I. THE PROBLEM: PROGRESS IN ECONOMIC DEVELOPMENT
IMPACTING ENVIRONMENTAL STABILITY ALONG
INTERNATIONAL WATERCOURSES
People have a need and a right to develop.' Development paves the way
for health and sanitation, education, security, sovereign independence, and
more. However, regardless of good intentions, unrestrained development is
devastating the environment.' The conflict between using natural resources for
economic growth and preserving natural resources for environmental stability,

1. Robert W. Kates et al., What is Sustainable Development? Goals, Indicators, Values,
and Practice,ENV'T: SCIENCE & PoLICY FOR SUSTAINABLE DEv., Apr. 2005, at 8, 9-10, avadable
athttp://www.hks.harvard.edu/sustsci/ists/docs/whatisSD_env-kates_0504.pdf.
2. Id. at 12; see also Samuel Mann, Vsuahsig Sustaimabiit; COMPUTING FOR
SUSTAINABILYTY
(Mar.
15,
2009),
http://computingforsustainability.wordpress.com/
20 09 0 3
/ /15/visualising-sustainability/ (providing a variety of SD models from across the globe).
3. Declaration on the Right to Development, G.A. Res. 41/128, art. 1, U.N. Doc.
A/RES/41/128 (Dec. 4, 1986); see also United Nations Conference on Environment and Development, Rio de Janeiro, Braz., June 3-14, 1992, Rio Declaation on Enifonment and Developmen4 princ. 3, U.N. Doc. A/CONF.151/26/Rev.1 (Vol. I), Annex I (Aug. 12, 1992) [hereinafter Rio Declaration|.
4. United Nations Conference on Environment and Development, Rio de Janeiro, Braz.,
June 3-14, 1992, Report of the UnitedNations Conference on Envronmentand Deelopmen4
U.N. Doc. A/CONF.151/26/Rev.1 (Vol. IV), Annex II (Sept. 28, 1992) (statement by Maurice
F. Strong, Secretary-General of the United Nations Conference on Environment and Development).

Issue 2

DEVELOPMEATALONG IN7ERINATIONAL WATERCOURSES

325

both of which are elements of a healthy society', is especially evident in the
following two case-studies: (i) hydropower development along the Mekong
River; and (ii) India's National River Linking Project
A. MEKONG RiVER BASIN
The Mekong is the longest river in Southeast Asia, the seventh longest in
Asia, and the twelfth longest in the world.! It originates in China's Qinghai
Province and crosses or forms the border of six Asian countries before finally
reaching the South China Sea.' Within those countries are sixty million people
whose livelihoods and food security are closely linked to the Mekong and its
tributaries.! The river's natural floods enrich soil for agriculture, which is the
Lower Mekong Basin's single most important activity.! Its fish constitute eighty
percent of local protein consumption and are an important source of income,
as the Mekong is the largest inland fishery in the world and the river's body is
an important avenue for trade and tourism.o
The Mekong Basin is also "one of the richest areas of biodiversity in the
world."" It is home to 20,000 plant species, 430 mammal species, 1,200 bird
species, 800 reptile and amphibian species, and 850 fish species." They all
depend upon the Mekong River and the ecosystem it feeds.'"
Recently, conflict between use of the Mekong River and its preservation
has come to the political forefront due to a push for hydropower development
on the river." Hydropower could generate a new source of revenue and energy
security for the region.'" There are currently eleven dams planned along the
mainstream of the Mekong, and more proposed along its tributaries." Proponents of these projects note that, in addition to generating renewable energy,
5. See Rio Declaration,supra note 3, at princ. 1 ("Human beings are at the centre of concerns tor sustainable development. They are entitled to a healthy and productive life in harmony with nature.").
6.

Mekong River, BRITANNICA ONLINE,

http://www.britannica.com/EBchecked/topic/373560/
Mekong-River (last updated June 23, 2009).
7. Id.
8.

MEKONG RIVER COMM'N, STATE OF THE BASIN REPORT 2010 SUMMARY 4 (2010),

available at http://www.mrcmekong.org/assets/Publications/basin-reports/MRC-SOB-SummaryMekong River Basin, WWF GLOBAL, http://wwf.panda.org/
reportEnglish.pdf;
what_we_do/footprint/water/dams-initiative/examples/mekong/ (last visited Feb. 19, 2013).
9.

MEKONG RIVER COMM'N, supra note 8, at 5.

10. Id. at 5, 12; WWF GLOBAL, supra note 8 (noting that the Mekong's fisheries have a
commercial value estimated at $2 billion per year in US dollars); Paul Wyrwoll, The Xayabui
Dam: Challenges of TransboundaryWater Governance on the Mekong River,GLOBAL WATER
FORUM (Dec. 13, 2011), http://www.globalwaterforum:org/2011/12/13/the-xayaburi-damchallenges-of-regional-water-governance-on-the-mekong/.
11.

12.

MEKONG RIVER COMM'N, supranote 8, at 17.

Id.
Id.
14. See Wyrwoll, supranote 10, at 1.
15. Seeid.atl-2.
16. Jane Qiu, A DammigAssessment ofMekong Development; NATURE (Mar. 5, 2012),
http://wmy.nature.com/news/a-damming-assessment-of-mekong-development-1.10166.
13.
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hydropower dams mitigate seasonal flooding and droughts by providing a
measure of control over the river's flow." The dams also store water in the
rainy season, and then release it during the dry season to alleviate water shortages.'"
However, research has found significant negative consequences from the
installation of hydropower dams." In the case of the Mekong, dams could prevent the migration of a large variety of the river's fish species, resulting in a
substantial loss of fish production." In addition to obvious intrinsic harm to the
fish themselves, this could have "devastating consequences for food security in
the region, particularly for subsistence communities."" Moreover, dams limit
nutrient-rich sediment flow. This reduces agricultural productivity for downstream communities, potentially denying the income and food derived from a
successful harvest.'
Nonetheless, hydropower installation appears to be moving forward. China already has two dams in operation on the Upper Mekong, with three more
under construction and three more planned." Laos has completed a 210megawatt dam along a Lower Mekong tributary and has another 60-megawatt
dam under construction." The other Mekong states, Cambodia and Vietnam,
are also considering or implementing hydropower development both along the
river's mainstream and tributaries.' While these projects have great potential
for economic development and improved social equity among the nation
states of Southeast Asia, there also exists great potential for environmental
degradation and dire consequences for subsistence communities."
B. INDIA AND THE NATIONAL RIVER LINKING PROJECT

The Ganges-Brahinaputra Basin-formed by two major international rivers-is the most heavily populated river basin in the world." It supports a hu17.

XX. Lu & R. Y. Siew, Water Dischaige and Sedinent Flux Changes in the Lower

Mekong River, HYDROLOGY & EARTH SYSTEM SCIENcES DiscussioNs 2287, 2290 (Nov. 9,

2005), available at http://www.hydrol-earth-syst-sci-discuss.net/2/2287/2005/hessd-2-2287-200.5print.pdf.
18. Id.
19. Idat 2289 (providing a list of impacts arising from the installation of hydropower dams,
including "modification of flow regimes both upstream and downstream, the trapping of sediment in reservoirs and disruption of sediment transport downstream, the reduction of biodiversity due to the flooding of habitat, isolation of animal populations and blocking of migration
routes, and in estuarial areas, changes in downstream riparian vegetation and salt wedge dynamics.").
20. See Wyrwoll, supra note 10; Qiu, supra note 16; Jonathan Manthorpe, Reassessment
Call Doesn't HaltMekongDam Project,VANCOUVER SUN, Mar. 5, 2012, at D3.
21. Wyrwoll, supra note 10. 22. Lu, supranote 17, at 2289.
23. Wynvoll, supra note 10.
24.

2007).
25.
26.
27.
28.

STEPHEN C. MCCAFFREY, THE LAW OF INTERNATIONAL WATERCOURSES 286 (2d ed.

Id at 287.
See Qiu, supra note 16.
See Manthorpe, supra note 20.
Guy ARNOLD, WORLD STRATEGIc HIGHWAYS 227 (2000).

Issue 2

DEVELOPMENTALONGINTERiVATIONAL WATERCOURSES-

327

man population of 400 million, which results in a density of 1,000 people per
square mile." The Ganges River originates in the southern Himalayan Mountains and travels 2,510 km (1,560 miles) through four countries before emptying into the Bay of Bengal.' The Brahmaputra River covers a total of 2,900
km (1,800 miles)." It originates in the Tibetan Highlands, first flowing east
through China and then turning southwest through India and Bangladesh..
Conflicts over the harnessing of delta waters are prevalent in the GangesBrahmaputra basin, particularly between India and Bangladesh." These disputes are largely attributable to India's increasing demand for food for its
growing population, which is estimated to reach 1.5 billion by 2050." Meeting
this demand would require enhanced irrigation of India's arid states.' Mathematically speaking, sufficient water may exist." However, India would need to
make a large inter-basin water transfer in order to use all 1,869 billion cubic
meters of water that are available from the Brahmaputra River."
In 1982, India commissioned the development of an ambitious plan-the
National River Linking Project-to reduce persistent water shortages in parts of
India." The plan calls for diverting "[fourteen] Himalayan tributaries of the
Ganges and Brahmaputra rivers in northern India and Nepal" southward
through a series of canals and pumping stations." On February 27, 2012, India's Supreme Court ordered the implementation of this project "in a timebound manner."
However, according to environmentalists of Bangladesh, the project would
cause "an ecological disaster."" Bangladesh, India's downstream neighbor,
would be particularly vulnerable to a reduction in flow and a subsequent in-

29. Id
30. Paula Abrams, River Ganges, THE WATER PAGE, http://www.aficanwater.org/
ganges.htm (last visited Feb. 21, 2013).
31. ARNOLD, supranote 28, at 225.
32. See id., at 226; India's Supreme Court Orders River Links Projectto Proceed,BBC
NEws (Feb. 27, 2012, 07:38 ET), http://www.bbc.co.uk/news/world-asia-incdia-17175827 Ihereinafter Supreme Court Orders].
33. Supreme Court Orders,supra note 32.
34. Jyotsna Singh, India's River Plans Spark Furore, BBC NEWS (Aug. 19, 2003, 15:43
GMT, 16:43 UK), http://news.bbc.co.uk/2/hi/south_asia/3151809.stm.
35. See Pinaki Roy, Issue Bilaeral, Action Uniateral,THE DAILY STAR (Mar. 1, 2012),
22 5
4 14 (noting that with India's
http://www.thedailystar.net/newDesign/news-details.php?nidcurrent water policy strategy, the country can only use 1,123 billion cubic meters of water out of
1,869 billion cubic meters available).
3 6. Id.
37. Denver Journal of Int'l Law and Policy Staff, News Post: India'sNationalRiver L~nkbrg
Project, THE VIEW FROM ABOVE (March 20, 2012), http://djilp.org/1860/news-post-indiasnational-river-linking-project/; Supreme Court Orders,supra note 32.
38. Fred Pearce, Conflict Looms Over India's Colossal River Plan, NEWSCIENTIST (Feb.
27, 2003, 17:27), http://www.newscientist.com/article/dn3435-conflict-looms-over-indiascolossal-river-plan.html.
39. Supreme Court Orders,supra note 32.
40. Id.; see also Environmentalists'Outcry About Indian River LinngPject,THE DAILY
STAR (Mar. 3, 2012), lttp://www.thedailystar.net/newDesign/latest-news.phpPnid=36197 [hereinafter Environmentalists' Outcry] (discussing potential impact of the National River Linking
Project on Bangladesh).
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crease in water salinity." Bangladesh's agricultural and environmental interests
largely depend on the Ganges and the Brahmaputra." Substantial alterations of
these watercourses could, therefore, have devastating impacts on Bangladesh's
environment, economy, and, consequently, its citizens."
Nonetheless, India appears shovel-ready to "redraw [its] hydrological
map," and that of Bangladesh." Despite assuring Bangladesh--once in 2005,
again in 2006, and most recendy in 2010-that it will make no unilateral decision on the project's implementation, India is already engaged in the process of
building dams that would facilitate the River Linking Project." Moreover,
many of these dams already affect river flow into Bangladesh.'
In conclusion, states within the Mekong and Ganges-Brahmaputra basins
possess a need for development; one state to achieve financial and energy independence and the other to support a rapidly growing population. However,
this need is counterbalanced by a potential for environmental and social disaster. The resulting question is whether it is possible to use natural resources for
economic growth while preserving those resources for current and future generations.
II. THE PROPOSED SOLUTION: SUSTAINABLE DEVELOPMENT
The circumstances described in Part I are similarly taking place in two different parts of the world. The problem, however, is the same: conflict between
a state's right to use natural resources for the betterment of its people, and the
preservation of those resources for environmental and cultural interests. SD
has taken center stage as a solution to this problem.'7 This section describes
the roots of this concept, its ongoing maturation, and its place within the leading principles of international water law.
A. GENESIS OF THE CONCEPT OF SUSTAINABLE DEVELOPMENT:
A COMPROMISE ARISING FROM CONFLICT

SD was born from a conflict between developed states promoting environmental protection and developing states demanding opportunity for economic growth.' This conflict took center stage at the 1972 United Nations
Conference on the Human Environment in Stockholm, Sweden ("Stockholm

41. Enironmentalsts'Outcry, supra note 40 (noting that Bangladesh gets two-thirds of its
dry-season water from the Brahmaputra); Roy, supranote 35.
42. Roy, supra note 35.
43. Id. (noting that the dams and barrages have caused agricultural and environmental
problems in Bangladesh and that continuing diversion would be disastrous for Bangladesh); see
also Pearce, supra note 38 (stating that Bangladesh blames the barrage for dried-up fields, disease, and the salt poisoning in the Ganges delta).
44. Pearce, supranote 38.
45. Emvironmentalists'Outcy supra note 40.
46. Id.
47. VED. P. NANDA & GEORGE (ROCK) PRING, INTERNATIONAL LAW AND POUCY FOR THE
21ST CENTCURY 25 (2nd ed. 2013).

48.

Id. at 26.
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Conference").' Two chief concerns arose: (i) strict environmental regulation
would deny developing southern nations their right to economic betterment;
and (ii) unrestrained development would lead to environmental devastation
and impinge upon others' rights to a healthy environment.' Through the
Stockholm Declaration, particularly Principle 21," delegates at the convention
moved toward compromise, thereby validating both environment and development simultaneously." The idea was, and continues to be, that there must
be a balance between environmental considerations and development;' one
should not exist at the exclusion of the other. A compromise between interests
is required. SD was born as the conceptual embodiment of this compromise."
To visualize this compromise, imagine SD as a balance with environmental interests on one side, and development interests on the other. Strictly harmomzing environment and development remains an ethical dilemma.' Thus,
we must imagine this balance containing a fulcrum representing the purveying
public opinion.

Environmental

Public
Perception

Figure 1: Neutral Fulcrm
Changes in public opinion can and do shift the fulcrum between interests,
thereby shifting the weight of each interest's influence over government ac49. Id.; Shawkat Alam, An Examination ofthe InternationalEnironmentalLaw Governing
the Proposed Indian River-LInking Project and an Appraisal of Its Ecological and SocioEconomic Imphcations for Lower Ripanan Countines, 19 GEO. INT'L ENvTL. L. REv. 209, 218
(2007) (describing the Stockholm Conference as the birthplace of SD).
50. NANDA, supra note 47, at 26, 32; Alam, supranote 49, at 218.
51. Principle 21 of the Stockholm Declaration provides:
States have, in accordance with the Charter of the United Nations and the principles
of international law, the sovereign right to exploit their own resources pursuant to
their own environmental policies, and the responsibility to ensure that activities within
their jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction.
United Nations Conference on the Human Environment, Stockholm, Swed., June 5-16, 1972,
Report of the United Nations Conference on the Human Envionment; U.N. Doc. A/CONF.
48/14/Rev. 1.
52. NANDA, supra note 47, at 26; see also Gabcikovo-Nagymaros Project (Hung. v. Slovk.),
1997 I.CJ. 7, 92 (separate opinion ofJudge Weeramantry).
53. Gabcikovo-Nagymaros Project, 1997 I.CJ. at 92.
54. Id. at 88 (recognizing SD as the principle enabling the I.CJ. to balance between environmental and development considerations).
55. See, e.g., Pearce,supra note 38.
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tions.' For example, if public opinion favored economic betterment of impoverished countries, a compromise may involve less strict environmental regulation. Alternatively, if public opinion favored environmental protection, stricter
regulations may be demanded to ensure a development project either minimally impacts local ecosystems or does not proceed. At the conclusion of the
Stockholm Conference, the balance was weighted towards environmental protection."

Developmen

Environmental
Protection
Public
Perceptio
Figure 2: Balance Following the 1972 Stockholm Conference

B. DEFINING A SINGLE TERM TO REPRESENT COMPETING INTERESTS
The term "sustainable development," representing the need for compromise between environment and development, was first applied in 1980 by the
International Union for the Conservation of Nature and Natural Resources.' It
has since been incorporated in multilateral treaties, international declarations,
foundation and planning documents of international and regional organizations, and other sources."
As a consequence of this term's recognition, "development," as the
phrase's noun, often became the focus of discussion, while environmental and
social concerns were relegated to the word "sustainable," a descriptive adjective that merely modifies the main subject of "development." This linguistically
shifted the balance of interests toward development, and away from the stance
taken at the Stockholm Conference.

56.
57.
58.
59.

Id.
NANDA, supranote 47, at 26.

Id. at 27 (noting that the term first appeared in the IUCN's 1980 report).
Gabcikovo-Nagymaros Project, 1997 I.CJ. at 92.
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Environmental
Protection
Development
Public
Perception

Figure 3: Balance Shift Resulting from Adopting "Sustainable Development"
as the Representative Term
While the term has become representative of the concept, a singular and
consistent definition for SD does not exist.' The most widely recognized and
oft-quoted definition comes from the 1987 Brundlandt Report":
"[Development that meets the needs of the present without compromising the
ability of future generations to meet their own needs."" This definition created
a consistently applied intergenerational requirement: both present and future
harm may restrict development.' However, commentators have argued the
definition "seems excessively development-focused, without explicit concern
for protecting environmental systems."'
Perhaps in response to this limited perspective, subsequent efforts at defining SD have attempted to incorporate development and environment concerns equaly, while also incorporating social concerns."' For instance, the International Law Association ("ILA") has expressed SD's objective as:
[A] comprehensive and integrated approach to economic, social and political
processes, which aims at the sustainable use of natural resources of the Earth

and the protection of the environment on which nature and human life as
well as social and economic development depend . .. with due regard to the
needs and interests of future generations."'

Alternatively, the Australian government modified the term to "ecologically sustainable development," and defined it as "development that improves the
60.

Kates et al., supra note 1, at 10-11.

Id; see also ANTIONETIE HILDERING, INTERNATIONAL
61.
DEvELOPMENT, AND WATER MANAGEMENT 9 (2004).

LAW,

SUSTAINABLE

62. World Comm'n on Env't & Dev., Our Common Future, ch. 2, Pt IV, [ 1, U.N. Doc.
A/42/427 (Annex) (1987).
63. John C. Dembach, Achieving Sustaunable Development: The Centrality and Multiple
Facets ofIntegratedDecisionmalong,10 IND. J. GLOBAL LEGAL STUD. 247, 272-73 (2003); see
also HILDERING, supranote 61, at 91-92.
64. NANDA, supra note 47, at 27-28; see also HILDERING, supranote 61, at 9.
SeeHILDERING, supranote 61, at 9-10.
65.

66. Int'l Law Ass'n, 70th Conference of the International Law Association, Apr. 2-6, 2002,
New DelhiDeclarationofPnnciplesofInternationalLaw Relating to SustainableDevelopment
p. 212., U.N. Doc. A/CONF.199/8 (Aug. 9, 2002).
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total quality of life both now and in the future, in a way that maintains the ecological processes on which life depends."" Such definitions would move our
balance's fulcrum to a more neutral position. It is, however, uncertain whether
this or other definitions will obtain universal application. Rather, a singular,
consistent definition remains elusive."
C. RECOGNIZING SUSTAINABLE DEVELOPMENT'S PILLARS

For freshwater development to meet present needs without compromising
those of future generations, developers must analyze social, economic, and
environmental considerations." These considerations are widely recognized as
the pillars of sustainable development." Recognition of these pillars has provided structure to an amorphous concept, while also formally broadening the
concept to include social concerns." There remain, however, drastically different perceptions on how these pillars interrelate." Moreover, there is no universal agreement as to the details characterizing each pillar."
Nonetheless, key concepts pertaining to international watercourses can be
associated with each of the pillars." For instance, ensuring current and future
access to water is essential to social equity." Conceding societal control over
water as an economic resource is important to economic vitality." Lastly,
providing for sustained protection of a watercourse is essential to maintain
environmental integrity."
SD's pillars, however, are ultimately interdependent and self-reinforcing."
Thus, the challenge for SD's successful application is not limited to addressing
each pillar individually, but includes balancing the pillars simultaneously. Just
as certain concepts illustrate individual pillars, scholar Antionette Hildering
suggests overarching mindsets may facilitate their integration." For instance,
the integration of the economic and social pillars may be more easily achieved
67. Ben Boer, InsdtudonahsingEcologicalv Sustainable Development: The Roles of Nadonal, State, and Local Governments in Translatig Grand Strategy nto AcDon, 31
WILLAMETTE L. REv. 307, 318 (1995) (emphasis added); see also NANDA, supra note 47, at 28.
68. Kates et al., supra note 1, at 10-13, 16-17.
69. HILDERING, supra note 61, at 143 ("[Wihere trade-offs present a bias toward either
social, economic, or ecological interest, they may obstruct the achievement of sustainable development and in the long-term cannot lead to intra- or intergenerational equity."); see also,
NANDA, supra note 47, at 301-02.
70. Kates et al., supranote 1, at 12.
71. Id. at 11-12.
72. See Mann, supra note 2 (displaying various ways in which SD's pillars are interrelated).
73. Kates et al., supranote 1, at 12.
74. HILDERING, supra note 61, at 171.
75. Id. at 172; see also Sharon Beder, Costig the Ecrth: Equity, SustainableDevelopment
and Environmental Economics, 4 N. Z. J. ENVTL. L., 227, 228-29 (2000), available at
http://www.uow.edu.au/~sharonb/esd/equity.html.
76. HILDERING, supra note 61, at 172-73.
77. Id. at 173.
78. WORLD HEALTH ORG., JOHANNESBURG DECLARATION ON HEALTH AND
SUSTAINABLE
DEVELOPMENT
3
(2002),
available
at
http://www.who.int/
mediacentre/events/HSDPlaq_02.8_defl.pdf.
79. See HILDERING, supra note 61, at 169-88.
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by conceptualizing watercourse development as a mechanism for social and
economic stability, whose pursuit may improve equity among states.' The social and environmental pillars may be better integrated by viewing water as the
foundation for social and individual life, worthy of vigilant protection." The
environmental and economic pillars may be better integrated by embracing
water's intrinsic and economic value, the preservation of which requires a holistic approach." Lastly, and most significantly, the integration of all three principles requires compromise: accepting limitations in human rights, qualifications to state sovereignty, and restrictions inherent in equitable and reasonable
use."
D. MERGING THE CONCEPT WITH INTERNATIONAL WATER LAW

With the proper framework described above, SD may yet provide a viable
compromise between a watercourse's development potential and its environmental stability. However, realization of a successful compromise requires
enforcement, and enforcement requires legal authority. Thus, an initial assessment of SD's role in international watercourse development faces the
question of whether SD has been incorporated within guiding principles of
international water law."
1. Equitable and Reasonable Use
The principle of equitable and reasonable use ("ERU") is "the basic rule
of international law for the transboundary use and development of waters."'.
The principle entitles each basin state "to a reasonable and equitable share in
the beneficial uses of the waters of an international drainage basin."" However,

80. See id. at 173-74.
*81. See id. at 174.
82. See id. at 174-75.
83. See id. at 175.
84. As of March 2012, it appears safe to assume SD itself is not yet customary international
law. In the 1997 International Court of Justice Gabcikovo-Nagymaros case, Vice-President
Weeramantry provided a separate opinion asserting his belief that SD had, in fact, become
customary international law. Gabcikovo-Nagymaros Project (Hung./Slov.) 1997 I.CJ. 7, 88-119
(Sept. 25) (separate opinion of Vice-President Weeramantry). However, the majority limited its
endorsement to recognizing SD as a principle with emerging significance. See id. 140. Moreover, the majority's holding disregarded SD's intergenerational requirement by requiring an
imminent threat to the environment before the halting of a development contract could be
justified. Id. 52.
85. Berlin Conference on Water Resources Law, Berlin, Ger., Preface to The Berin Rules
(2004), avadable at
on Water Resources, 71 Int'l L. Ass'n Rep. Conf. 334 (Annex IV)
2
010/annexesgroundwa
http://www.unece.org/fileadmin/DAM/env/water/meetings/legal~board/
ter-paper/AnnexIVBerlinRules onWaterResources_ILA.pdf thereinafter Berin Rules];
see also MCCAFFREY, supranote 24, at 404.
86. Int'l Law Ass'n, Fifty-Second Conference, Helsinki, Fin., August 1966, The Helsinki
Rules on the Uses of the Waters of International Rivers, art. 4 (1967), available at
http://www.mpil.de/shared/data/pdf/pdf/8helsinki-rules_onthe_waters_
ofinternational-rivers-ila.pdf [hereinafter HelshkiRulesl.
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such use is subject to the interests of other watercourse states, "consistent with
adequate protection of the watercourse.""
Determination of equitable and reasonable shares between states requires
consideration of all relevant factors, taken as a whole." The 1997 United Nations Convention on the Law of the Non-Navigational Uses of International
Watercourses ("1997 United Nations Convention") identifies these factors as:
(a) Geographic, hydrographic, hydrological, climatic, ecological and other factors of a natural character;
(b) The social and economic needs of the watercourse States concerned;
(c).The population dependent on the watercourse in each watercourse State;
(d) The effects of the use or uses of the watercourses in one watercourse
State on other watercourse States;
(e) Existing and potential uses of the watercourse;
(f) Conservation, protection, development and economy of use of the water
resources of the watercourse and the costs of measures taken to that effect;
and
(g) The availability of alternatives, of comparable value, to a particular
planned or existing use."
The pillars of SD are upheld by the principle of ERU in several ways.
First, equitable access to resources is a key component of SD's social pillar."
ERU, as prescribed in the 1997 United Nations Convention, supports such
equity by promoting needs-based access and allocation to water for individuals
and states alike." This is accomplished in two ways: (i) by giving "special regard" to "vital human needs" whenever a conflict arises regarding equitable
and reasonable use of a watercourse;' and (ii) by factoring in "socii and economic needs" of the riparian states when determining trans-boundary allocations."

87. U.N. Convention on the Law of the Non-Navigational Uses of International Watercourses, art. 5, 36 I.L.M. 700 (1997),
avadable at http://untreaty.un.org/ilc/
texts/instruments/english/conventions/8_3_1997.pdf [hereinafter 1997 UN Conventionl; see
also Pulp Mills on the River Uruguay (Arg. v. Urn.), 2010 I.CJ. 135, 1 177 (Apr. 20).
88. 1997 UN Convention, supra note 87, at art. 6; see also Berlhn Rules, supra note 85, at
art. 13; Helsiki Rules, supra note 86, at art. 4; Gabcikovo-Nagymaros Project (Hung./Slovk.),
1997 I.CJ. 7, 142-52 (Sept. 25) (separate opinion ofJudge Koroma).
89. 1997 UN Convention, supra note 87, at art 6. The factors identified in the Helsinki
Rules and Berlin Rules are substantially similar. See Berlin Rules, supra note 85, at art. 21;
Helsmki Rules, supra note 86, at art. V.
90. HILDERING, supra note 61, at 172.
91.
1997 UN Convention, supra note 87, at art. 10.
92. Id.
93. Id. at art. 6.
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Further, the right to use water as an economic resource is an essential
theme to SD's economic pillar." ERU embraces this right by including water's
economic potential-both as an entity and as a source for other profitgenerating activities-as a factor in apportionment between states.' For example, in Gabcikovo-Nagynaros,the International Court of Justice ("ICJ") noted
a state's right to an equitable and reasonable share of a watercourse "included
not only the water itself, but also such benefits as electric power ... fisheries;
and recreation."'
Lastly, eniromnental protection is necessary to the stability of SD's environmental pillar.' ERU, as interpreted by the ICJ, promotes environmental
protection"by obligating its consideration when assessing whether a use is equitable and reasonable." For instance, in Pulp Mils on the River Uvguay; the
ICJ held that "utilization could not be considered to be equitable and reasonable if ... the environmental protection of the [other riparian State was] not
taken into account."'
2. No Significant Harm
A state has the right to exploit natural resources within its territorial
boundaries "pursuant to [its] own environmental and developmental policies."' However, this right is qualified by an obligation to cause no si nificant
haim to neighboring states." For application to international watercourses, the
1997 United Nations Convention provides:
1. Watercourse States shall, in utilizing an international watercourse in
their territories, take all appropriate measures to prevent the causing of

significant harm to other watercourse States.
2. Where significant harm nevertheless is caused to another watercourse
State, the States whose use causes such harm shall, in the absence of
agreement to such use, take all appropriate measures, having due regard
for the provisions of articles 5 and 6, in consultation with the -affected

State, to eliminate or mitigate such harm and, where appropriate, to discuss the question of compensation."
Thus, a state is under the obligation to take all appropnate measures to
prevent signifcant hann to a neighboring state's equitable and reasonable use
of a shared watercourse.'" This principle, referred to as the "no-harm" or "no
94.
95.
96.
97.
98.
99.
100.
101.
102.
103.
104.

HILDERING, supm note 61, at 172-73.
McCAFFREY, supa note 24, at 216.
Id.
HILDERING, supra note 61, at 173.
Pulp Mills on the River Uruguay (Arg. v. Uru.), 2010 I.CJ. 135,
Id.
Id.
Rio Declaradon,supranote 3, at princ. 2.
Id.; 1997 UN Convention, supra note 87, at art. 7.
1997 UN Convention, supranote 87, at art 7.
Id; MCCAFFREY, supra note 24, at 216.

177 (Apr. 20).
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significant harm" principle ("NSH")," also successfully integrates the pillars of
sustainable development in several ways.
First, NSH fosters amicable relationships between states sharing a common watercourse by proscribing irresponsible use. Exploitation resulting in
syuilcant harm to a neighbor's equitable and reasonable use would be irresponsible; it leads to hostility between neighbors and degradation of the common resource." Thus, a state may harness the economic potential of a watercourse within its boundaries, but it must not ignore the interests of its neighbors. This represents the integration of SD's economic and social pillars."
'
Further, by requiring the taking of allappropnatemeasureswhen a threat
of significant harm arises, NSH acknowledges a neighbor's right to a healthy
environment while providing an avenue for eco-justice. It does this by requiring completion of an environmental impact assessment, a requirement now
cited as customary international law by the ICJ.'" While the standards of such
assessments are currently flexible," the exercise opens the door to precaution
whenever development presents potential for significant harm to the environment. NSH thereby integrates SD's social and environmental pillars by providing an avenue for protection of an ecosystem's anthropocentric and intrinsic
value.
Lastly, by subjecting one state's watercourse development to another
state's equitable and reasonable use, the NSH principle promotes a "common
heritage" approach to watercourse development."' Under a common heritage
regime, all states that cooperatively manage a common resource share in the
rewards of its exploitation."' That is, if all watercourse states share in managing
freshwater basins, greater benefits are realized from collective watercourse
maintenance and sustainable exploitation. This allows for the integration of
SD's environmental and economic pillars."'
3. Obligation to Cooperate
Where a shared, limited resource exists, conflicts often arise in which individual parties feel a need to optimize their use of that resource and act on
their own independent and rational self-interest."' This unrestrained use is
ultimately at the expense of the other parties and the resource itself."' However, mitigating such a "tragedy of the commons" through open communication,

105.
106.

See 1997 UN Convention, supranote 87, at art. 7; HILDERING, supra note 61, at 161.
See suprasections I(A), (B).
107.
HILDERING, supranote 61, at 173-74.
108. Pulp Mills on the River Uruguay (Arg. v. Uru.), 2010 I.CJ. 135, 204 (Apr. 20).
109. *Seeid at 205.
110.
See HILDERING, supra note 61, at 173-74.
111. See John E. Noyes, The Common Heitage ofMankind: Past Presen4 and Fiture,40
DENV.J. INT'L L. &POL'y 447, 447-60 (2012).
112. Id. at 447.
113. See HILDERING, supianote 61, at 174-75.
114. See Garrett Hardin, The Tragedy ofthe Con2mons, 162 Sci. 1243, 1244-45 (1968).
115. See id.
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and most importantly cooperaton, is possible."' Through the cooperative
management and development of the resource (taking into consideration the
principles of ERU and NSH as described above), interested parties may maximize their mutual benefits from the resource and avoid destruction of the
resource for future generations."'
With respect to international watercourses, states are now embracing cooperation as an obligation."' The 1997 United Nations Convention states:
"[w]atercourse States shall cooperate on the basis of sovereign equality, territorial integrity, mutual benefit and good faith in order to attain optimal utilization and adequate protection of an international watercourse."" Riparian states
sharing a common watercourse may proactively facilitate this requirement by
creating joint cominssions or mechanisms." These commissions, generally
created by treaty,"' provide guidance as to watercourse development and coordinate interests of the participating watercourse states."' The commission may
consist entirely of representatives from participating states, or may include
representatives from non-participating states or institutions." A commission's
goal is to coordinate the equitable and reasonable use of the participating riparian states." Ingrained within this purpose is the requirement of compromise.
Alternatively, the obligation to cooperate, taken in conjunction with the
obligation to notify, may be triggered by the risk of significant environmental
harm accompanying development." In such cases, a state is required to notify
neighbors facing potential adverse harm and consult with them in good faith."
The goal is for states to cooperate at "an early stage" before one state's actions
cause synicantharmto another."' This also requires compromise on the part
of all interested parties; a state may not blindly and irresponsibly use a shared
resource without first being cognizant and responsive to the other riparian
states' interests.
Compromise is therefore ingrained within the concept of cooperation,
whether facilitated preemptively through establishment of a watercourse com116. See id. at 1245-48.
117. See McCAFFREY, supranote 24, at 465-66.
118. See id. at 471.
119. 1997 UN Convention, supra note 87, at art. 8, para. 1.
120. Id. at art. 8, para. 2.
121. See, e.g., Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin, art. 11, Apr. 5, 1995, 2069 U.N.T.S. 3 [hereinafter Mekong Agreementi,
5
availableat http://www.mrcmekong.org/assets/Publications/agreements/agreement-Apr9 .pdf
8.
art.
at
87,
note
supma
Convention,
UN
122. 1997
123. See, e.g., McCAFFREY, supra note 24, -at 287 (discussing that while the Mekong River
Commission is composed of participating states, China and Myanmar-non-participants-have
been invited to participate in the commission as observers).
124. Id. at 465-66.
125. See Rio Declaration,supra note 3, at princ. 19 ("States shall provide prior and timely
notification and relevant information to potentially affected States on activities that may have a
significant adverse transboundary environmental effect."); 1997 UN Convention, supra note 87,
at art. 12.
126. 1997 UN Convention, supra note 87, at art 12.
127. Rio Declaration,supra note 3, at princ. 19.
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mission, or in response to the risk of an impending threat arising from development. For this reason, cooperation provides for the integration of all three
pillars of sustainable development: economic, environmental, and social. As
such, cooperation is essential to maximizing a watercourse's economic and
social potential while protecting its environmental integrity for future use and
appreciation.
In summary, SD has been successfully incorporated within the guiding
principles of international water law. SD pillars, upheld by ERU and integrated
under NSH, ultimately coalesce through cooperation. With the legal framework arguably in place, it is now possible to assess SD's integration within watercourse treaties and subsequent application to watercourse development.

111. CASE STUDIES
Whether SD can halt human degradation of watercourses, while simultaneously allowing opportunity for economic development, may largely depend
on its incorporation into watercourse treaties. The goal is to move from guiding principles to legal duties, ultimately progressing toward binding obligations
for balancing economic viability, social equity, and environmental integrity.
Such treaties must also be followed by enforcement. This section turns to two
case studies to explore whether parties incorporate SD within water treaties,
and whether the parties then enforce the resulting obligations.
A. MEKONG RIVER BASIN
As described earlier, many basin states along the Mekong River are currently exploring proposals for the expansion of hydropower." The potential
for energy independence and a new source of revenue provide the impetus for
these proposals." However, concern over threats to ecosystem stability and
potential harm to subsistence communities, both in terms of lost income from
agriculture and aquaculture, as well as food security, has generated protests
against further development." The debate centers on two issues: (i) whether
the basin has an adequate legal framework to ensure the sustainable development of the Mekong rather than its unrestrained exploitation; and (ii) whether
such a framework is enforced.'
1. Legal Infrastructure: The Mekong Agreement
Countries along the Mekong River Basin have put together a modern watercourse treaty that applies to all proposed uses of the "waters of the Mekong
River system.'"" This document, referred to as the Agreement on the Cooper128.
129.
130.
2011),
131.

See, e.g., Qiu, supranote 16.
See id.
See, e.g., Jane Qiu, ConservationistsProtest Mekong Dam, NATURE NEWs (Apr. 8,
http://www.nature.com/news/2011/1 10408/full/news.2011.220.html.
'MEKONG

LEGAL ADvocAcY INST., MEKONG RIVER DAMs 2 (2009), available at

http://wmy.earthights.rg/sites/defaulfiles/publications/Mekong-River-Dams-MIAL0.pdf.
132. See, e.g., Mekong Agreement, supranote 120, at art. 2.
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ation for the Sustainable Development of the Mekong River Basin ("Mekong
Agreement")," is the basin's primary international treaty," and has been ratified by all Mekong Basin states, with the notable exceptions of China and Myanmar.m
The Mekong Agreement incorporates many of the guiding principles
adopted by the 1997 United Nations Convention, including ERU, NSH, and
cooperation." With respect to ERU, Article V of the Mekong Agreement
requires all watercourse states to use the river system in a reasonable and equitable manner in their respective territories." The "Joint Committee," a branch
of the Mekong River Commission ("MRC"), " determines what constitutes an
equitable and reasonable use "pursuant to all relevant factors and circumstances."" With respect to NSH, Article VII of the Mekong Agreement obligates participating states to "make eveiy effort to avoid, minimize and mitigate
handidleffects that might occur to the environment."" This incorporates even
broader environmental protection than that afforded under the 1997 United
Nations Convention.
First, the Mekong Agreement calls for "every effort," while the 1997 United Nations Convention demands only "appropriate measures."'" Second, the
Mekong Agreement applies to all "harmful effects," while the Convention's
requirements apply only to "significant harm."" As such, the standard of care
applicable to the Mekong River under the Mekong Agreement is stricter than
under the 1997 United Nations Convention. Lastly, with respect to cooperation, Article I of the Mekong Agreement obligates states to "cooperate in all
fields of sustainable development, utilization, management and conservation"
so as to "optimize multiple-use and mutual benefits" while minimizing harmful
effects to the Mekong River Basin.' The treaty established the MRC to facilitate this cooperation, and thereby implement the treaty principles governing
the use and development of the river."

Id.
133.
The Water Page,WATER POLICY INT'L, http://www.africanwater.org/mekong-river.htm
134.
(last visited Feb. 26, 2013).
MCCAFFREY, supra note 24, at 286 (the agreement was ratified by Cambodia, Laos,
135.
Thailand, and Vietnam).

136.
137.
138.
139.
140.
141.
art. 7.
142.
art. 7.
143.
144.

Id. at 376-77
Mekong Agreement, supa note 120, at art. 5.
See id.; 1997 UN Convention, supra note 87, at art. 8.
Mekong Agreement, supm note 120, at art. 5.
Id. at art. 7.
Mekong Agreement, supra note 120, at art. 7; 1997 UN Convention, supra note 87, at
Mekong Agreement, supra note 120, at art. 7; 1997 UN Convention, supra note 87, at
Mekong Agreement, supranote 120, at art. 1.
McCAFFREY, supra note 24, at 285.
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2. Enforcement: Application of Sustainable Development to the Mekong
River Basin
The Mekong Agreement thus sets in place all of the emerging guidelines
for international water law: ERU, NSH, and cooperation, in particular." However, SD's goal of balancing economic development, social equity, and environmental integrity does not appear to be working. While development is on
the rise, environmental protection appears to be failing." Moreover, hydropower development may increase rather than alleviate social inequality, both
within and among basin states."'
The most likely roadblock to a sustainable resolution to the tension between development on the one hand, and environmental integrity and social
inequality on the other, is inadequate cooperation. The first issue is that the
Mekong Agreement does not currently bind all of the watercourse's states."
China, for instance, is a state along the Mekong, but it is not a party to the
Mekong Agreement." The country has been invited to participate in the Mekong River Commission ("MRC") as an "observer," and does "provide hydrological data and information to the four Lower Basin countries."" However,
China has already developed two functioning dams on the Upper Mekong,
with three more in construction and three more in planning-in so doing, China did not have to formally cooperate as prescribed under the Mekong
Agreement."' China's unrestricted development of hydropower, therefore,
implies unequal access to the watercourse's benefits, which causes SD's social
pillar to collapse. An adequate compromise between development and environmental protection cannot be realized without social equity.
The second issue is confusion over whether the Mekong Agreement pertains to development along the Mekong River's tributaries. Some claim that
while the MRC regulates dams in the mainstream, individual states regulate

145.
Mekong Agreement, supra note 120, at arts. 1, 5, 7.
146.
INT'L CENTRE FOR EN-VL. MGMT., STRATEGIc ENvIRONMENrAL ASSESSMENT OF
HYDROPOWER ON THE MEKONG MAINSTREAM: SUMMARY OF THE FINAL REPORT 12-14
(2010),
avadlable
at
http://www.mrcmekong.org/assets/Publications/Consultations/SEAHydropower/SEA-FR-summary-13oct.pdf (noting that mainstream hydropower generation
projects "would have a negative impact on ecosystems of international importance ... and [on]
a number of globally endangered species likely leading to their extinction").
147.
See id. at 10-11 ("[Mlainstream hydropower generation projects would contribute to a
growing inequality in the LMB countries.").
148.
See GOOD PRACTICES & PORTFouO LEARNING IN GEF TRANSBOUNDARY
FRESHWATER & MARINE LEGAL & INSTL. FRAMEWORKS PROJECT, IN-DEPTH CASE STUDY FOR
THE MEKONG RIVER BASIN: THE 1995 AGREEMENT ON THE COOPERATION FOR SUSTAINABLE
DEVELOPMENT OF THE MEKONG RIVER BASIN SYSTEM 1 (2012), available at http://governanceiwlearn.org/wp-content/uploads/2012/06/Mekong.pdf.
149.
Id. at 1-2.
150.
MCCAFFREY, supranote 24, at 287.

151. X. X. Lu & R. Y. Siew, Water Dischargeand Sediment Flux Changes Over the Past
Decades in the Lower Mekong River: Possible Impacts of the Chinese Dans; 10 HYDROLOGY
& EARTH Sys. Scis. 181,
183 (2006),
sci.net/10/181/2006/hess-10-181-2006.pdf.

available at

http://wmw.hydrol-earth-syst-
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dam development along the tributaries."' As such, states only need to notify
the commission, rather than seek its approval when developing along a tributary.'" States are thereby provided an opportunity to disregard the obligation to
cooperate with their riparian neighbors." The result is that "[rliparian countries are developing different parts of the river basin independently," which
allows for the mismanagement of the overall watercourse that will result in
"severe transboundary environmental problems, which could disrupt or result
in the loss of livelihoods of people living in the Mekong."'"

The Mekong Agreement is impressive in its incorporation of the guiding
principles of international water law. However, the implementation of those
guidelines-and thereby the integration of SD's pillars-will only be possible
through improved cooperation. This may require the inclusion of China as a
party bound to the overall agreement, and explicit inclusion of tributaries to
allow for management of the watercourse as a whole.
B. INDIA'S NATIONAL RIVER LINKING PRQJECT

As described earlier, India is planning a massive diversion project whereby
water from tributaries to the Ganges and Brahmaputra would be pumped to its
arid south.'" The hope is that this diversion, known as the National River Linking Project,' would provide the water needed to improve agriculture and
thereby alleviate food shortages for its growing population.'" The problem, as
with any diversion, is the project poses consequences for Bangladesh and its
downstream environment."' The issues are similar to those faced in the Mekong case study: (i) whether there exists any legal framework protecting the
sustainable development of the Ganges-Brahmaputra Basin; and (ii) whether
this framework-like that for the Mekong-is being enforced.
1. Legal Infrastructure: The Farakka Agreement"
Conflict over the Ganges River between India and Bangladesh dates back
to India's decision to construct the Farakka barrage in 1951."' The barrage,
152. Stephen Tung, Stanford Computer Models Show that Small Dams on Mekong River
TributariesCould Have CatastrophicImpacton Fishand People,STANFORD REPORT (Mar. 28,
2012), http://news.stanford.edu/news/2012/march/mekong-river-dams-032812.htil.
153. Id.
154. See id.
155. Lu, supra note 17, at 2288.
156. Pearce, supranote 38.
157. Upali Amarasinghe, The National River Lhaing Project of India: Some Contentious
Issues, INT'L WATER MGMT. INST., at 2 (2012), http://www.iwmi.cgiar.org/iwmitata/pdfs/2012_Highlight-16.pdf
158. See id.
159. Jyotsna Singh, India's River Plans Spark Furore, BBC NEws (Aug. 19, 2003),
http://news.bbc.co.uk/2/hi/south-asia/3151809.stm.
160. A legal - infrastructure supporting the sustainable development of the GangesBrahmaputra Basin will most likely stem from agreements between India and Bangladesh over
flow from the Ganges River. This section therefore focuses on agreements pertaining to the
Ganges.
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constructed where the Ganges meets the Hooghly River, was constructed to
maintain the Hooghly's navigability, and to ensure saline-free water for Kolkata
City.'" Opponents of its construction were concerned over implications to
Bangladesh resulting from a reduction in dry season flow.'" The subsequent
debate over sharing the Ganges water resulted in the formation of the IndoBangaldesh Joint River Commission (1972);'" the signing of the first Ganges
Water Agreement (1977);" two Memorandums of Understanding establishing
temporary Ganges sharing agreements (1983 and 1985);' and ultimately, the
1996 Agreement on the Sharing of the Ganges Waters At Farakka ("Farakka
Agreement").' The Farakka Agreement is still in effect."
The Farakka Agreement-which expressly "take [s] only limited account"
of emerging principles of international water law-focuses on Ganges water
allocation between India and Bangladesh at the Farakka Barrage." With respect to ERU, Article Two of the Farakka Agreement establishes a system of
apportionment dependent upon the Ganges flow during the dry season."'
When the flow exceeds 50,000 cubic feet per second ("cusecs"), the allotments are roughly equal."' If the Ganges flow drops below 50,000 cusecs for a
period of ten days, the countries are directed to consult regarding emergency
adjustments based upon "the principles of equity, fair play and no harm to
either party."" However, it is not clear whether "equity, fair play and no harm"
encompass economic, social, and environmental interests when determining
apportionment."' Because apportion does not expressly provide for a balancing of interests, it seems a stretch to equate this with the principle of equitable
and reasonable use.
With respect to NSH, the Farakka Agreement requires emergency allotments, adjustments in the apportionment formula, and that future sharing
agreements pertaining to other rivers include avoiding "harm to either party"
as a factor for consideration."' Thus, future decisions as to the volume of water
apportioned to each state should not cause "harm" to either party. However, it
161.

Muhammad Mizanur Rahaman, The Ganges Water Conflit: A Comparative Analysis

of 1977 Agreement and 1996 Treaty, INT'L WATER LAv

PROJEcr, at 196

(2006),

http://vww.internationalwaterlaw.org/bibliography/articles/general/Rahamnan-GangesAsteriskos.pdf.
162. Id. at 197.
163. Id.
164. Statute of the Indo-Bangladesh Joint Rivers Connission,- India-Bangl., art. 1, Nov. 24,
1972,
available
at
http://www.intemationalwaterlaw.org/documents/regionaldocs/indobangladesh.html.
165. Rahaman, supra note 160.
166. Id.
167. Id. at 200.
168. Id.
169. Treaty on Sharing of the Ganges Waters at Farakka, India-Bangl., Dec 12, 1996, 36
I.L.M 519.
170. Id. at art. 2 (overall it appears the allotments are roughly equal).
171. See id. at annex. I.
172. Id. at art. 2, para. 3.
173. See id.
174. Id. at arts. 2,9, 10.
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is not clear what constitutes "harm." The only clarification is provided in the
preamble, which requires the parties seek "optimum utililzlation . . . in the

fields of flood management, irrigation, river basin development and generation
of hydro-power for the mutual benefit of the peoples of the two countries.""5 It
does not address harm stemming from water "use" resulting in environmental
damage (for example, pollution)."' Because the Farakka Agreement fails to
integrate environmental stability with either economic or social interests, it fails
to incorporate the principle of NSH.
The Farakka Agreement seemingly provides for cooperation by establishing a Joint Committee "consisting of representatives nominated by the two
Governments in equal numbers.""' However, the primary function of this
committee is limited to the recording and reporting of flows."' While the formation of a commission to manage Ganges flow is a symbolic step in the right
direction, it is toothless without authority to enforce a compromise of interests,
including environmental interests, between the riparian states."' As such, the
Farakka Agreement also fails to incorporate cooperation as envisioned under
customary international law."
While the Farakka Agreement seemingly provides the best opportunity to
ensure the sustainable development of the Ganges-Brahnaputra Basin, it is
not in itself adequate. The Farakka Agreement fails to provide for ERU, NSH,
or cooperation. While India may be obligated to confor to these principles
as customary international law,"' future generations will best benefit by the
preservation of the watercourse by expressly incorporating the principles into a
new treaty.
2. Enforcement: Sustainable Development and India's National River
Linking Project
India's obligation to conform to ERU, NSH, and cooperation as principles of customary international law suggests hope for the Ganges-Brahmaputra
Basin's sustainable development."' However, India appears to be avoiding
these obligations and justifying its commencement of the National River Linking Project by embracing a stance of absolute territorial sovereignty, acting
"unilaterally without any consultation with its upstream Nepal and downstream

175. Id. at pmbl.
176. See id.
177. Id. at art. 4.
178. See id. at art 6, 7.
179. See MCCAFFREY, supranote 24, at 465-71.
180. See id.
181. Gabcikovo-Nagymaros Project (Hung./Slov.), 1997 I.Cj. %85 (Sept. 25) (recognizing
that the right to an equitable and reasonable share of an international waterway is a basic right);
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.CJ. 226, 241-42
(Jul. 8) (embracing NSH as a customary international law); Lake Lanoux Arbitration (Fr. v.
Spain), 12 R.I.A.A. 281, 24-25 (Nov. 16,1957) (identifying cooperation as a customary international law).
182. See MCCAFFREY, supa note 24, at 465-7 1.
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Bangladesh."" Under the doctrine of absolute territorial sovereignty, a riparian
state claims "full and exclusive jurisdiction over the management, control and
utilization of natural waters available [within its territory ."" It provides no
consideration for the equitable and reasonable use of a watercourse by other
states. Fortunately for SD, this doctrine lacks legal foundation: it is "at best an
anachronism that has no place in today's interdependent, water-scarce
world."'"
Without absolute territorial sovereignty as a viable justification, the National River Linking Project likely violates international water law norms, and
consequently the pillars of SD. Thus, its completion could have devastating
consequences to the future preservation of the basin and all people depending
upon it. First, by diverting a significant amount of flow, Bangladesh's access to
its equitable and reasonable use of the river will be denied. To be successful,
SD requires enforcement of each watercourse state's ERU. " Here, the lack of
enforcement may handicap Bangladesh's development interests for both social
and economic purposes. Second, implementation of the project will likely
-cause significant harm to Bangladesh's environment.'" Significant environmental harm violates the principle of NSH. Without enforcement of NSH, the
sustainable use of water with due regard to the needs and interests of future
generations may be impossible." Third, India's false assurance that it will
make no unilateral decision on the project's implementation violates the principle of cooperation-cooperation requires direct and honest communication." Without international cooperation, states will ignore the principles of
NSH and ERU.'" Absent the limitations inherent in NSH and ERU, a compromise between development and environmental protection is nearly impossible."
IV. CONCLUSION: ONE STEP FORWARD OR ONE STEP BACKSUSTAINABLE DEVELOPMENT'S SUCCESSES AND FAILURES
WHEN APPLIED TO INTERNATIONAL WATERCOURSES
The table for SD's legal success has been set; the guiding principles of international water law are strongly interconnected with SD.'" Every time a modem water treaty incorporates the principles of ERU, NSH, and cooperation, it
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embraces sustainable development." Moreover, the fact that many of these
principles are accepted as customary international law is a strong endorsement
of SD as a necessary consideration preceding the use of water resources."'
However, development can result in ecological devastation." The balance
between environmental protection and developinent is ineffective, because
existing watercourse agreements and customary international water law lack
enforcement mechanisms." At the most basic level, enforcement of treaties
and norms along international watercourses requires cooperation.' Without
adequate cooperation, expanded installation and use of hydropower has dire
consequences to the Mekong's environment and cultures relying upon it."
Without adequate cooperation, Bangladesh lacks access to an equitable and
reasonable apportionment of the Ganges."'
Improved cooperation, and thus enforcement, will require a holistic approach to the watercourse, and a sustained commitment from all affected
states." Thus, sustainable development of the Mekong River Basin will require, at a minimum: (i) perceiving the mainstream and tributaries as a cohesive system; (ii) gaining the signatures of China and Myanmar as part of the
agreement; and (iii) giving the MRC teeth to ensure development confonus
with the language of the treaty. In addition, the integration of SD in India's
National River Linking Project will require, at a minimum: (i) incorporation of
the principles of ERU, NSH, and cooperation within a bilateral agreement
between India and Bangladesh to ensure the pillars of SD are balanced; (ii)
adaptation of the project to ensure compliance with those principles; and (iii)
inclusion of Bangladesh and other interested parties in the development phase
of the project to ensure adequate cooperation.

V. OUTLOOK FOR THE FUTURE
SD began as, and remains, a compromise between development and environmental protection."' The balance of interests will naturally adjust to the
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prevailing view of nature and society's needs, and the circumstances of each
project. Consequently, the fact that SD's definition remains amorphous is to
be expected." Moreover, it is perfectly acceptable for the interaction of SD's
pillars to be perceived in a variety of manners. This is an indication of the
need for SD to be flexible, not of its failure as a concept.
Emerging ideas and value structures may test SD's flexibility. For instance,
there is a movement to incorporate culture as a fourth pillar," because successful sustainable development must also include the preservation of human
cultures by maintaining their diversity.' It is not clear whether such an approach would shift the theoretical fulcrum closer to environmental protection
(to protect subsistence cultures) or development (to allow developing countries
independence from control by industrialized nations). However, one obvious
effect would be to further cement SD within a human-centered ethic.'
Alternatively, movement toward "deep ecology" may demand SD to accommodate a less human-centered ethic.' Deep ecology acknowledges an
intrinsic worth in all natural species separate from their value to humans."
Once again, it is unclear whether such an approach would shift the theoretical
fulcrum closer to environmental protection (to protect nature's intrinsic value)
or to development (to mitigate harm caused by negligent development). However, it seems likely that SD's pillars and their integration could bend and flex
accordingly.
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APPENDIX
Examples-Conceptualizing the Pillars of Sustainable Development

Path to sustainable development
Example 1: Overlapping Venn Diagran2 "
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3: Three-Legged StoolP

Example 4: Seven Spoke Wheel"
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